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News brief

Myers & Fuller, P.A. Assists in Crafting Major Changes 
to New York Franchise Protections
for over a year now, myers & fuller has been working with the greater New york automobile dealers 
association to draft major changes to the New york franchise laws.  after months of drafting, redrafting 
and adding provisions to combat the latest manufacturer initiatives, the proposed new motor vehicle laws 
were filed this spring in the 2008 session of the New york legislature.

the extensively revised franchise protections include (i) adding a relevant market area provision which 
protects dealers from unfair relocations or new points; (ii) strengthening the termination provision to take 
into account the discontinuance of a linemake or change in manufacturer or distributor of a linemake; 
(iii) creating protections from discriminatory sales incentive programs; (iv) adding a provision which limits 
a manufacturers ability to coerce a dealer to relocate or renovate his or her facility; (v) creating new 
protections against unreasonable sales performance requirements; (vi) prohibiting unreasonable denials 
of requests for relocation; (vii) limiting the reasons which a manufacturer can use to deny the transfer of 
franchise to criteria related to the qualifications of the buyer; and (viii) clarifying the means by which a 
dealer may submit warranty parts and labor claims to obtain reimbursement at retail rates.

if all or the majority of the proposed revisions to the New york motor vehicle statute are passed into law, 
New york motor vehicle dealers will enjoy some of the strongest franchise protections in the country.  of 
course, the gNyada expects a fight from the manufacturers but has also done a good job of laying the 
groundwork for obtaining support for this legislation.  myers & fuller expects to be called on to assist the 
association’s lobbyist in providing testimony to legislative committees which will provide real life examples 
of unfair manufacturer initiatives which necessitate the passing of the proposed new franchise protections.  
we will report back in the next edition of the report on the legislation’s progress.

welcome to the sixth edition of the myers & fuller 
Newsletter. we intend for our newsletter to be published 
quarterly for use by motor vehicle dealers, dealer 
associations and their advisors in keeping abreast of 
challenges facing dealers across the united states.

myers & fuller has been representing automobile, 
truck and motorcycle dealers and dealer associations 
for over 20 years in disputes with manufacturers and 
consumers. our practice includes counseling dealers 
on matters such as buy-sell transactions, terminations, 
relocation and addition of competing dealerships,  
finance and insurance, warranty and sales incentive 
audits, improper allocation, transfer turndowns, market 
realignments, internet sales, site control, exclusivity, 
environmental cleanup and consumer class action 
lawsuits. in addition to our litigation services, we 
assist numerous dealer associations in crafting 
franchise law solutions to the many manufacturer, 

finance and insurance as well as consumer challenges 
facing dealers. lastly, we provide our clients with 
onsite finance and insurance compliance audits which 
includes reviewing and recommending changes to 
processes and forms used at the dealership.

our goal with the Newsletter is to provide you up-to-date 
information on new developments in manufacturer 
initiatives, finance and insurance challenges and 
consumer claims. we will include articles on broad 
topics affecting dealers as well as specific discussion 
on the outcomes of our manufacturer and consumer 
disputes.

we hope you will find the Newsletter to be a valuable 
resource. please do not hesitate to contact us with 
questions on any topic we cover or with suggestions on 
how to improve the Newsletter. 
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That “Bird” Dog May Not Hunt In Your State by shawn d. mercer and frank X. trainor, esq.

iN certaiN parts of the couNtry, the practice of providiNg moNey 

to persoNs who refer a customer to a dealership is prevaleNt.  

the fees paid are ofteN called 

“bird dogs” but other termi-

Nology is also used. in some 

markets the failure to provide a bird 

dog can even place a dealership 

at a significant competitive disad-

vantage.  

bird dogs come in different forms.  

some dealers choose to provide a 

bird dog fee to anybody who refers a 

customer who winds up purchasing 

a vehicle. in other markets it is more 

common for dealers to provide bird 

dogs only to customers who have 

already purchased a vehicle.    

some states have statutes or regu-

lations that provide an outright pro-

hibition of referral sales. a referral 

sale is generally defined as a sale to 

a consumer in which the consumer 

is induced to purchase an item 

based upon the promise of future 

compensation in the event that the 

consumer forwards additional cus-

tomers to the seller. if your state 

has such a statute, and your referral 

program only provides bird dogs to 

existing customers, then you may 

find yourself in violation of this type 

of law.  for example, if your dealer-

ship becomes known as one that 

provides bird dogs to existing cus-

tomers, a consumer may decide to purchase a vehicle from you based upon 

the expectation that they will receive compensation from future referrals. 

even if the bird dog is never discussed during vehicle purchase negotiations, 

a technical violation of the statute may have occurred and could result in civil 

actions or state attorney general enforcement activity.  

in most states, dealers who offer bird dogs to anyone, regardless of whether 

or not they are a customer themselves, generally do not need to fear refer-

ral sale regulations. however, some states actually prohibit payment for a 

referral regardless of whether the referral payment was made to a past or 

prospective customer.

state dealer and salesperson licensing may provide other road blocks to 

offering referral fees. the majority of states have some sort of licensing 

requirement for motor vehicle dealers and their salesmen. in some states, 

the definition of “salesmen” is actually broad enough to cover people who 

are compensated for referring a sale to the dealership, even if the referring 

person did not participate in the 

actual transaction. in those states, 

the person receiving the referral fee 

could possibly be found to have acted 

as a salesman without possessing a 

license. the dealership could also be 

on the hook because they may have 

utilized an unlicensed salesman.

factory incentive programs can raise 

additional issues. certain manufac-

turers have attempted to chargeback 

incentive payments on deals where 

the dealership paid a bird dog to 

a third party.  it is not abundantly 

clear why the manufacturers have 

chosen to place such a restriction 

on a dealer’s ability to sell vehicles.  

Nevertheless, your manufacturer’s 

sales incentive program guidelines 

should be carefully reviewed prior to 

paying a bird dog fee on a vehicle for 

which you plan to claim an incentive.

the advisability of providing a bird 

dog fee can vary substantially from 

state to state and from manufacturer 

to manufacturer.  do not assume just 

because you were able to provide bird 

dogs at one dealership in one state, 

that it will be allowed for a different 

dealership in another state.  a dealer 

will be taking a great risk by basing a 

decision to provide bird dog fees on 

one or more of your competitors doing so. industry customs and practices are 

trumped by state statutes and regulations. it is prudent for any dealership to 

consult with their legal advisor prior to offering bird dog fees for referrals.

•  Review franchise agreement and sales incentive program guidelines  
for prohibitions.

• Don’t assume bird dogs are allowed merely because others pay them.

•  Check state licensing statutes and regulations to ensure referral sources are 
not considered to be salespeople or brokers.

• Not all states treat bird dogs the same.

summary
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Myers & Fuller, P.A. Assists in Crafting 
Changes to Florida Franchise Protections
on a much smaller scale than our work in New york, yet very significant, 
myers & fuller has been working with the florida automobile dealers 
association and large dealer groups in the state of florida to craft 
additional franchise protections. these provisions have passed the 2008 
florida legislative session and are awaiting the governor’s signature.

the proposed franchise law amendments amount to four very important 
items: (i) clarifying the formula that dealers must use and manufacturers 
must accept in establishing retail rates for reimbursement of warranty 
parts and labor costs; (ii) requiring that the dealer have actual knowledge 
of false warranty or sales incentive claims made to the manufacturer by 
dealership employees before dealer may be terminated; (iii) shifting the 
burden of proof to the manufacturer to prove the dealer had knowledge 
a vehicle would be exported before the manufacturer may levy a penalty; 
and (iv) prohibiting a manufacturer from coercing a dealer to participate in 
a facility upgrade program by, among other things, use of a vehicle-based 
bonus program.

myers & fuller attorneys have provided legislative committee testimony in 
support of these franchise changes along with extensive lobbying support 
consisting of preparation of “talking points” for legislators along with one 
on one meetings with bill sponsors and other key legislators.  we will 
know by the time of the next edition of the report whether the governor 
approved this very important legislation.

Jaguar and Land Rover’s Replacement 
Agreement From Tata Motors is Out
after much anticipation on the part of Jaguar and land rover dealers as 
well as those of us that represent them, tata has sent out its proposed 
replacement dealer agreement for the Jaguar dealer agreement. the 
news is good. the replacement agreement simply adopts the Jaguar 
agreement and includes adoption of any side agreement the dealer has 
with Jaguar. it also appears that the replacement agreement has been 
sent to all Jaguar and land rover dealers. there is always the chance 
that a new distributor or manufacturer could simply not offer a new dealer 
agreement to some dealers. if you are a Jaguar or land rover dealer 
and didn’t receive an offer to continue as a dealer, then contact your 
friendly franchise lawyer to assist you in understanding your rights under 
applicable franchise laws.

in addition to the replacement dealer agreement, the package sent 
to dealers includes a notice of termination and voluntary termination 
agreement which together have the effect of causing the old Jaguar dealer 
agreement to terminate at the closing of the sale of Jaguar and land 
rover to tata. at that time, and only if there is a successful closing, the 
replacement dealer agreement will take effect.

we strongly recommend that as Jaguar and land rover dealers review the 
terms of the replacement dealer agreement that you make note of any 
outdated ownership or other information contained in the agreement. you 
should use this opportunity to notify your Jaguar cars representative of 
the correct information and request it be included in a revised Jaguar cars 
dealer agreement as soon as possible.

Myers & Fuller, P.A. Dealership Seminar Opportunities
contact us today to schedule or modify one of these seminars for your organization

Dealership Mergers &
acquisitions/ succession issues  _  _  _  _  _

Dealership Mergers anD
acQuisitioNs/successioN
duration:  1.5 to 2.5 hours
content:   discussion of issues surrounding 

letters of intent, asset & stock 
purchase agreements, manufacturer 
franchise application process, and 
proper succession planning.

a Walk through the Manufacturer
fraNchise applicatioN process
duration: 1 hour
content:  detailed, step-by-step, walk through of 

the manufacturer application process 
involved in buying and selling a 
dealership.includes examples of various 
manufacturer applications and the 
particular items certain manufacturers 
look for.

franchise laW issues __________________

maJor topic review
duration:  2 to 3 hours
content:  review major issues impacting 

franchises including points of sale, 
terminations, ownership transfers, 
management changes, incentive 
programs, audits, dealership 
succession, mergers and acquisitions.

fraNchise by fraNchise review
duration:  1 to 2 hours
content:  covers latest franchise trends 

as well as issues covered in 
maJor topics review as they apply to 
particular linemakes.

audience:  most commonly presented to 20 group 
meetings.

legislative revieW
duration:  1 to 2 hours
content:  reviews a specific state’s motor 

vehicle franchise law provisions. covers 
both the important provisions which 
should be taken advantage of by the 
motor vehicle dealers within the state 
as well as areas in which the franchise 
laws could be updated. 

audience:  motor vehicle dealer association 
directors and board members.

state of the inDustry
duration: 1.5 to 2.5 hours
content:  covers the latest trends in the industry 

– topic by topic. focuses on the latest 
trends in sales incentive programs, 
facility/image programs and dealer 
body consolidation programs, etc. 
includes recommendations to avoid 
participation in unreasonable programs 
and protect the dealer’s investment in 
the franchise.

finance anD insurance issues  _ _ _ _ _ _ _ _ _ _

iNtro to Key f&i coNcepts
duration: 1 to 2 hours
content:  overview of current industry 

developments and legal compliance 
requirements facing dealership f&i 
departments. Question and answer is 
an integral part of this presentation.

continuing eDucation for f&i
(intermediate/advanced level)
duration: 2 to 3 hours
content:  overview of key elements of dealership 

forms as well as a detailed discussion 
of state and federal laws covering 
f&i dealership operations. includes 
suggestions on improving f&i 
performance while reducing liability.

compreheNsive oN-site f&i review
duration: 7 to 8 hours
content:  on-site comprehensive review of 

dealership policies and procedures. 
sampling review of dealership deal 
files. update forms and training for 
management and staff. conduct 
exit meeting with dealer/principal to 
discuss results of review.



franchise litigation

maNy dealers use arbitratioN agreemeNts 
as part of sales traNsactioNs iN order 
to limit litigatioN aNd the related time 
aNd eXpeNse. oNe of the maiN reasoNs 
for usiNg aN arbitratioN agreemeNt is 
to provide aN effective iNitial defeNse 
agaiNst class actioN lawsuits. in order 
for an arbitration agreement to prevent class 
actions, most arbitration agreements used by 
dealers expressly state that no class actions 
will be arbitrated and that no class relief 
will be granted. an appellate court in florida 
recently determined that such language cannot 
preclude class action lawsuits asserting unfair 
and deceptive trade practice claims.

plaintiffs, lessees of vehicles from a lexus 
dealership and a mercedes dealership,  
amended class action complaints allege that the 
two dealers charged each plaintiff a $379.70 
“administrative fee” in connection with each 
vehicle and violated the florida deceptive and 
unfair trade practice act (fdutpa) by failing to 
disclose the true nature of the fee as required 
by sections 501.976(11) and 501.976(18), 
florida statutes. the statutes require a specific 
disclosure to accompany such fees and place a 
limit on the type of fees that may be added to 
a vehicle’s cash price. both leases provided for 
binding arbitration of all disputes concerning the 
lease or any related transaction, at the election 
of either party to the agreement, and contain 
express class action waivers. plaintiffs sought 
certification of a class consisting of all those who 
paid the fee “in connection with the purchase or 
lease of a motor vehicle.” dealer defendants 
moved to dismiss the amended complaints in 
part on the ground that putative class members 
who had leased vehicles from them had signed 
leases containing arbitration provisions, arguing 
that the lessees could proceed no further in 
court, once the dealers demanded arbitration.  
the trial court disagreed, denying the motion to 
dismiss and, later, certifying a class of plaintiffs.  
the trial court ruled the arbitration provisions of 
various leases unenforceable, on grounds they 
were unconscionable, contrary to florida’s public 
policy, and unsupported by mutual assent and 
consideration.

on appeal, the district court concluded that the 
class action waivers in the two leases  violated 
public policy by hampering important remedial 
purposes of fdutpa, because they are designed 
to prevent individuals with small claims, arising 
out of a motor vehicle dealer’s alleged violation 
of section 501.976, florida statutes (2005), 
from seeking remedies as a class. Normally, 
arbitration agreements benefit from a liberal 

federal policy favoring arbitration agreements, 
notwithstanding any state substantive or 
procedural policies to the contrary.  arbitration, 
even of a statutory cause of action like an fdutpa 
claim, is usually required, as long as arbitration 
does not impair a statute’s remedial function or 
render it ineffective as a deterrent.  in this case, 
the court found that the purpose of the fdutpa 
claim would be defeated by requiring arbitration.  
an arbitration agreement that “defeat[s] the 
remedial purpose of the statute upon which an 
action is based,” or “deprive[s] the plaintiff of 
the ability to obtain meaningful relief for alleged 
statutory violations,” is unenforceable for public 
policy reasons.  

the appellate court found that where the amount 
of an individual consumer’s actual damages 
is small and attorney’s fees are limited as a 
result, fdutpa’s private enforcement scheme 
cannot effectively deter violations of section 
501.976, florida statutes (2005), if consumers 
are prevented from seeking relief as a class, 
noting that the class action device was designed 
to provide a procedure for vindicating just these 
types of claims. although the district court 
recognized that courts in other jurisdictions 
had not invalidated every arbitration provision 
precluding consumers from seeking class-wide 
vindication of every statutory claim, it found that 
florida precedent requires nothing less in the 
case of numerous, small claims brought against 
motor vehicle dealers under section 501.976, 
florida statutes (2005).

the district court stated held that disallowing 
class relief effectively prevents consumers with 
small, individual claims based upon motor 
vehicle dealers’ violations of section 501.976, 
florida statutes (2005), from vindicating their 
statutory rights under fdutpa. according to the 

appellate court, precluding class representation 
for holders of small claims whose attorney’s 
fees are limited by the amount of their individual 
damages dramatically undermines fdutpa’s 
private enforcement mechanisms. given the 
restrictions on individual attorney’s fee awards 
under section 501.976, the district court found 
that to preclude class treatment of consumers’ 
claims would distort the statutory scheme, 
undermine fdutpa’s private enforcement 
mechanisms and often make relief the statute 
contemplates unavailable, as a practical matter.  
the court ruled that regardless of forum, fdutpa 
plaintiffs may not be precluded from seeking 
class relief under section 501.976, florida 
statutes (2005).

this case is not yet final.  it could be reconsidered, 
or appealed. however, for the moment, do not 
count on that waiver of class actions found in 
your arbitration agreement to protect you.

Arbitration Agreements Cannot Waive Class Actions In Florida
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by robert c. byerts

•   An appellate court in Florida recently 
determined that arbitration agreement 
language cannot preclude class action 
lawsuits asserting unfair and deceptive 
trade practice claims;

•   Class action waivers in two leases 
violated public policy by hampering 
important remedial purposes of 
FDUTPA;

•   Court found that the purpose of the 
FDUTPA claim would be defeated by 
requiring arbitration;

•   Do not count on that waiver of class 
actions found in your arbitration 
agreement to protect you from unfair 
and deceptive trade practice claims.

summary
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selliNg your dealership?  how do you get the best price?  the 

oNly sure-fire way to protect the value of your iNvestmeNt is 

to have stroNg legislative protectioN.

there are three key issues that should be in your statute:

First - the statute should identify the objective criteria that a factory 

can rely on to turn down a transfer.

Second - the statute should prohibit the factory from exercising a right 

of first refusal.

Third - the state statute should give the BUYER the right to bring a 

lawsuit for damages if the factory wrongfully turns down the transfer.

every dealer knows that the factory has programs and people it wants to 

shove down the dealers’ throats. our firm has been involved in a number 

of cases where the factory has turned down a very qualified buyer on 

trumped-up criteria or by exercising a right of first refusal. the factory 

has, on several occasions, turned down several buyers for one location 

who by most objective standards were qualified. the factory turned down 

the buyers in order to get the “person” the factory wanted to purchase 

the dealership. the end result is the selling dealer got a lower price.  

we represented one dealer who was determined to be qualified by the 

lower tribunal, but the appellate court determined that the factory could 

use “subjective” criteria to turn down the transfer. that ruling rendered 

the statute ineffective in protecting dealers, both the seller and the 

buyer. that same transaction cost the selling dealer over a million dol-

lars in purchase price. to cure this problem, every franchise statute 

should limit the manufacturer to 3 criteria when examining a proposed 

transfer.  those 3 criteria are (1) the proposed transferee’s moral char-

acter (convicted of any serious crime?); (2) the proposed transferee’s 

financial ability (can capital requirements and floor plan requirements be 

met?); and (3) the proposed transferee’s general business experience 

(any bankruptcies in the past?). the franchise statute should make it 

clear that a turndown of a proposed transfer can be based only on one 

or more of these 3 objective criteria. this provision will take away the 

manufacturer’s ability to trump up reasons for a turndown because they 

have another dealer in mind for the franchise. finally, the reason to 

include only “general” business experience in the list of objective criteria 

is so that the manufacturer can’t get into whether the proposed buyer 

has successfully operate automobile dealerships in the past. the high-

est and best price for your franchise often comes from an individual or 

group from outside the industry.

when a factory exercises a right of first refusal the initial selling dealer 

generally gets a fair price. however, after the first exercise of that right 

of first refusal, the pool of buyers becomes smaller for the next dealers 

who want to sell. why does that happen? because the factory has put 

the world on notice of “who” or “why” it will assign the dealership. for 

example, gm’s “channel strategy” or chrysler’s “genesis program. if a 

gmc truck dealer wanted to sell its store to a Kia dealer but gm wanted 

gmc dualled with buick and pontiac in that market, gm would exercise a 

right of first refusal and only the buick/pontiac dealer could get the gmc 

store. once gm relied on the right of first refusal to enforce its channel 

strategy the world was on notice of how gm would use that right. with 

only one potential buyer, there is no competitive bidding.

most dealers who want to sell their dealership keep that desire confiden-

tial, for obvious reasons. once the sale is proposed to the factory, most 

sellers need to close as soon as possible. if a sale is turned down and 

word gets out that the dealership is up for sale, employees leave, cus-

tomers go to competitors, and the value of the dealership decreases. 

in addition, if the seller attempts to sue the factory, it has a problem 

getting the next buyer approved. the only way to protect the value of the 

seller’s assets is to provide the buyer the right to sue for “damages.” 

you do Not want the buyer to sue to get the dealership because that 

could delay a closing with another buyer, which often will put a seller 

into bankruptcy.

Your state should protect the value of a selling dealer’s assets.  The statute 
should include three issues:

•  Prohibit a right of first refusal.

•  A wrongfully turned down BUYER should have a suit for damages.

•  The statute should identify objective criteria that a factory can rely on to 
turn down a proposed transfer.

summary

franchise legislation

Protect The Value of Your Dealership

by richard N. sox, Jr.
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